U.S. DEPARTMENT OF ENERGY
REPRESENTATIONS, CERTIFICATIONS, AND OTHER STATEMENTS OF BIDDERS/OFFERORS

 FORMCHECKBOX 
SOLICITATION  FORMCHECKBOX 
 AWARD NO. DE-RP02-04CH11231
SECTION K

Various statutes and regulations require Federal agencies to obtain certain representations, certifications, and other statements from bidders/offerors in connection with the award of contracts.  To this end, all bidders/offerors submitting a bid/proposal in response to a solicitation and/or potential contract award, must complete the requested representations, certifications, and other statements of bidders/offerors, as indicated by the placement of an "X" to the right of the numerical designation for the Item.

1.  FORMCHECKBOX 

Certification and Disclosure Regarding Payments to Influence Certain Federal Transactions  (APR 1991) (FAR 52.203‑11)

2.  FORMCHECKBOX 

Taxpayer Identification (OCT 1998) (FAR 52.204‑3)

3.  FORMCHECKBOX 

Women-Owned Business (Other Than Small Business) (MAY 1999) (FAR 52.204-5)

4.  FORMCHECKBOX 

Facility Clearance (MAY 2002) (DEAR 952.204-73)

5.  FORMCHECKBOX 

Certification Regarding Debarment, Suspension, Proposed Debarment, and Other Responsibility Matters (DEC 2001) (FAR 52.209‑5)

6.  FORMCHECKBOX 

Organizational Conflicts of Interest Disclosure-Advisory and Assistance Services (JUN 1997) (DEAR 952.209-8)

7.  FORMCHECKBOX 

Place of Performance  (OCT 1997) (FAR 52.215‑6) 

8.  FORMCHECKBOX 

Small Business Program Representations (APR 2002) (FAR 52.219‑1)  

9.  FORMCHECKBOX 

Small Business Concern Representation for the Small Business Competitiveness Demonstration Program  (OCT 2000) (FAR 52.219‑19)

10.  FORMCHECKBOX 

Small Business Size Representation for Targeted Industry Categories Under the Small Business Competitiveness Demonstration Program (MAY 1999) (FAR 52.219‑21)

11.  FORMCHECKBOX 

Small Disadvantaged Business Status (OCT 1999) (FAR 52.219-22)

12.  FORMCHECKBOX 

Previous Contracts and Compliance Reports (FEB 1999) (FAR 52.222‑22)

13.  FORMCHECKBOX 

Affirmative Action Compliance (APR 1984) (FAR 52.222‑25)

14.
 FORMCHECKBOX 

Compliance with Veterans’ Employment Reporting Requirements (DEC 2001) (FAR 52.222-38)
15.  FORMCHECKBOX 

Recovered Material Certification (OCT 1997) (FAR 52.223‑4)

16.  FORMCHECKBOX 

Certification Of Toxic Chemical Release Reporting(AUG 2003)(FAR 52.223-13)

17.  FORMCHECKBOX 

Buy American Act Certificate (JUN 2003) (FAR 52.225‑2)

18.  FORMCHECKBOX 

Buy American Act - Free Trade Agreements - Israeli Trade Act Certificate- (JAN 2004) (FAR 52.225‑4) 

19.
 FORMCHECKBOX 

Trade Agreements Certificate (JAN 2004) (FAR 52.225-6)

20
 FORMCHECKBOX 

Historically Black College or University and Minority Institution Representation (MAY 2001)(FAR 52.226-2)

21
 FORMCHECKBOX 

Energy Policy Act Target Group Representation (SEP 1997) (DEAR 952.226-73)

22.
 FORMCHECKBOX 

Royalty Information (APR 1984) (FAR 52.227-6) 

23.  FORMCHECKBOX 

Patents - Notice of Government Licensee - (APR 1984) (FAR 52.227‑7)

24.  FORMCHECKBOX 

Representation of Limited Rights Data and Restricted Computer Software (MAY 1999) (FAR 52.227‑15)

25.  FORMCHECKBOX 

Cost Accounting Standards Notices and Certification (JUN 2000) (FAR 52.230‑1)

26.  FORMCHECKBOX 

Restriction on Severance Payments to Foreign Nationals  (AUG 2003)  (FAR 52.237-8)
27.  FORMCHECKBOX 

Certificate Pertaining to Foreign Interests, Standard Form 328 (REV 7/2001)

1.
Certification and Disclosure Regarding Payments to Influence Certain Federal Transactions (APR 1991) (FAR 52.203‑11)
(a)
The definitions and prohibitions contained in the clause, at FAR 52.203‑12, Limitation on Payments to Influence Certain Federal Transactions, included in this solicitation, are hereby incorporated by reference in paragraph (b) of this certification.

(b)
The offeror, by signing its offer, hereby certifies to the best of his or her knowledge and belief that on or after December 23, 1989‑


(1)
No Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment or modification of any Federal contract, grant, loan, or cooperative agreement;

(2)
If any funds other than Federal appropriated funds (including profit or fee received under a covered Federal transaction) have been paid, or will be paid, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress on his or her behalf in connection with this solicitation, the offeror shall complete and submit, with its offer, OMB standard form LLL, Disclosure of Lobbying Activities, to the Contracting Officer, and


(3)
He or she will include the language of this certification in all subcontract awards at any tier and require that all recipients of subcontract awards in excess of $100,000 shall certify and disclose accordingly.

(c)
Submission of this certification and disclosure is a prerequisite for making or entering into this contract imposed by section 1352 title 31, United States Code.  Any person who makes an expenditure prohibited under this provision or who fails to file or amend the disclosure form to be filed or amended by this provision, shall be subject to a civil penalty of not less than $10,000, and not more than $100,000, for each such failure.

2.
Taxpayer Identification  (OCT 1998) (FAR 52.204‑3)
(a)
Definitions. 


"Common parent," as used in this provision, means that corporate entity that owns or controls an affiliated group of corporations that files its Federal income tax returns on a consolidated basis, and of which the offeror is a member. 


"Taxpayer Identification Number (TIN)," as used in this provision, means the number required by the Internal Revenue Service (IRS) to be used by the offeror in reporting income tax and other returns. The TIN may be either a Social Security Number or an Employer Identification Number. 

(b) All offerors must submit the information required in paragraphs (d) through (f) of this provision to comply with debt collection requirements of 31 U.S.C. 7701(c) and 3325(d), reporting requirements of 26 U.S.C. 6041, 6041A, and 6050M, and implementing regulations issued by the IRS. If the resulting contract is subject to the payment reporting requirements described in Federal Acquisition Regulation (FAR) 4.904, the failure or refusal by the offeror to furnish the information may result in a 31 percent reduction of payments otherwise due under the contract. 

(c)
The TIN may be used by the Government to collect and report on any delinquent amounts arising out of the offeror's relationship with the Government (31 U.S.C. 7701(c)(3)). If the resulting contract is subject to the payment reporting requirements described in FAR 4.904, the TIN provided hereunder may be matched with IRS records to verify the accuracy of the offeror's TIN. 

(d)
Taxpayer Identification Number (TIN). 

 FORMCHECKBOX 

TIN: _____________________. 

 FORMCHECKBOX 

TIN has been applied for. 

 FORMCHECKBOX 

TIN is not required because: 

 FORMCHECKBOX 

Offeror is a nonresident alien, foreign corporation, or foreign partnership that does not 
have income effectively connected with the conduct of a trade or business in the United States and does not have an office or place of business or a fiscal paying agent in the United States; 

 FORMCHECKBOX 

Offeror is an agency or instrumentality of a foreign government; 

 FORMCHECKBOX 

Offeror is an agency or instrumentality of the Federal Government. 

(e)
Type of organization. 

 FORMCHECKBOX 

Sole proprietorship; 

 FORMCHECKBOX 

Partnership; 

 FORMCHECKBOX 

Corporate entity (not tax-exempt); 

 FORMCHECKBOX 

Corporate entity (tax-exempt); 

 FORMCHECKBOX 

Government entity (Federal, State, or local); 

 FORMCHECKBOX 

Foreign government; 

 FORMCHECKBOX 

International organization per 26 CFR 1.6049-4; 

 FORMCHECKBOX 

Other _________________________. 

(f)
Common parent. 

 FORMCHECKBOX 

Offeror is not owned or controlled by a common parent as defined in paragraph (a) of this provision. 

 FORMCHECKBOX 

Name and TIN of common parent: 



Name _____________________________ 



TIN ______________________________ 

3.  Women-Owned Business (Other Than Small Business) (MAY 1999) (FAR 52.204-5)
(a) Definition.  “Women-owned business concern,” as used in this provision, means a concern that is at least 51 percent owned by one or more women; or in the case of any publicly owned business, at least 51 percent of its stock is owned by one or more women; and whose management and daily business operations are controlled by one or more women.   


(b) Representation.  [Complete only if the offeror is a women-owned business concern and has not represented itself as a small business concern in paragraph (b)(1) of FAR 52.219-1, Small Business Program Representations, of this solicitation.]  The offeror represents that it  FORMCHECKBOX 
 is a women-owned business concern.

4.  Facility Clearance (MAY 2002) (DEAR 952.204-73)

NOTICES

Section 2536 of title 10, United States Code, prohibits the award of a contract under a national security program to an entity controlled by a foreign government if it is necessary for that entity to be given access to information in a proscribed category of information in order to perform the contract unless a waiver is granted by the Secretary of Energy. In addition, a Facility Clearance and foreign ownership, control and influence (FOCI) information are required when the contract or subcontract to be awarded is expected to require employees to have access authorizations.

Offerors who have either a Department of Defense or a Department of Energy Facility Clearance generally need not resubmit the following foreign ownership information unless specifically requested to do so. Instead, provide your DOE Facility Clearance code or your DOD assigned commercial and government entity (CAGE) code. If uncertain, consult the office which issued this solicitation.

(a)
Use of Certificate Pertaining to Foreign Interests, Standard Form 328

(1)
The contract work anticipated by this solicitation will require access to classified information or special nuclear material. Such access will require a Facility Clearance for the Contractor organization and access authorizations (security clearances) for Contractor personnel working with the classified information or special nuclear material. To obtain a Facility Clearance the offeror must submit a Certificate Pertaining to Foreign Interests, Standard Form 328, and all required supporting documents to form a complete Foreign Ownership, Control or Influence (FOCI) Package.

(2)
Information submitted by the offeror in response to the Standard Form 328 will be used solely for the purposes of evaluating foreign ownership, control or influence and will be treated by DOE, to the extent permitted by law, as business or financial information submitted in confidence.

(3)
Following submission of a Standard Form 328 and prior to contract award, the Contractor shall immediately submit to the Contracting Officer written notification of any changes in the extent and nature of FOCI which could affect the offeror's answers to the questions in Standard Form 328. Following award of a contract, the Contractor must immediately submit to the cognizant security office written notification of any changes in the extent and nature of FOCI which could affect the offeror's answers to the questions in Standard Form 328. Notice of changes in ownership or control which are required to be reported to the Securities and Exchange Commission, the Federal Trade Commission, or the Department of Justice must also be furnished concurrently to the cognizant security office.

(b)
Definitions

(1)
Foreign Interest means any of the following:

(i)
A foreign government, foreign government agency, or representative of a foreign government;

(ii)
Any form of business enterprise or legal entity organized, chartered or incorporated under the laws of any country other than the United States or its possessions and trust territories; and 

(iii)
Any person who is not a citizen or national of the United States.

(2)
Foreign Ownership, Control, or Influence (FOCI) means the situation where the degree of ownership, control, or influence over a Contractor by a foreign interest is such that a reasonable basis exists for concluding that compromise of classified information or special nuclear material may result. 

(c)
Facility Clearance means an administrative determination that a facility is eligible to access, produce, use or store classified information, or special nuclear material. A Facility Clearance is based upon a determination that satisfactory safeguards and security measures are carried out for the activities being performed at the facility. It is DOE policy that all Contractors or Subcontractors requiring access authorizations be processed for a Facility Clearance at the level appropriate to the activities being performed under the contract. Approval for a Facility Clearance shall be based upon:

(1)
A favorable foreign ownership, control, or influence (FOCI) determination based upon the Contractor's response to the ten questions in Standard Form 328 and any required, supporting data provided by the Contractor;

(2)
A contract or proposed contract containing the appropriate security clauses;

(3)
Approved safeguards and security plans which describe protective measures appropriate to the activities being performed at the facility;

(4)
An established Reporting Identification Symbol code for the Nuclear Materials Management and Safeguards Reporting System if access to nuclear materials is involved;

(5)
A survey conducted no more than 6 months before the Facility Clearance date, with a composite facility rating of satisfactory, if the facility is to possess classified matter or special nuclear material at its location;

(6)
Appointment of a Facility Security Officer, who must possess or be in the process of obtaining an access authorization equivalent to the Facility Clearance; and, if applicable, appointment of a Materials Control and Accountability Representative; and

(7)
Access authorizations for key management personnel who will be determined on a case-by-case basis, and must possess or be in the process of obtaining access authorizations equivalent to the level of the Facility Clearance.

(d)
A Facility Clearance is required prior to the award of a contract requiring access to classified information and the granting of any access authorizations under a contract. Prior to award of a contract, the DOE must determine that award of the contract to the offeror will not pose an undue risk to the common defense and security as a result of its access to classified information or special nuclear material in the performance of the contract. The Contracting Officer may require the offeror to submit such additional information as deemed pertinent to this determination.

(e)
A Facility Clearance is required even for contracts that do not require the Contractor's corporate offices to receive, process, reproduce, store, transmit, or handle classified information or special nuclear material, but which require DOE access authorizations for the Contractor's employees to perform work at a DOE location. This type facility is identified as a non-possessing facility.

(f)
Except as otherwise authorized in writing by the Contracting Officer, the provisions of any resulting contract must require that the contractor insert provisions similar to the foregoing in all subcontracts and purchase orders. Any Subcontractors requiring access authorizations for access to classified information or special nuclear material shall be directed to provide responses to the questions in Standard Form 328, Certificate Pertaining to Foreign Interests, directly to the prime contractor or the Contracting Officer for the prime contract.

NOTICE TO OFFERORS - CONTENTS REVIEW 

(PLEASE REVIEW BEFORE SUBMITTING)

Prior to submitting the Standard Form 328, required by paragraph (a)(1) of this clause, the offeror should review the FOCI submission to ensure that:

(1)
The Standard Form 328 has been signed and dated by an authorized official of the company;

(2)
If publicly owned, the Contractor's most recent annual report, and its most recent proxy statement for its annual meeting of stockholders have been attached; or, if privately owned, the audited, consolidated financial information for the most recently closed accounting year has been attached; 

(3)
A copy of the company's articles of incorporation and an attested copy of the company's by-laws, or similar documents filed for the company's existence and management, and all amendments to those documents; 

(4)
A list identifying the organization's owners, offic-ers, directors, and executive personnel, including their names, social security numbers, citizenship, titles of all positions they hold within the organi-zation, and what clearances, if any, they possess or are in the process of obtaining, and identification of the government agency(ies) that granted or will be granting those clearances; and

(5)
A summary FOCI data sheet.

NOTE: A FOCI submission must be attached for each tier parent organization (i.e. ultimate parent and any intervening levels of ownership). If any of these documents are missing, award of the contract cannot be completed.

5.  Certification Regarding Debarment, Suspension, Proposed Debarment, and Other Responsibility Matters (DEC 2001) (FAR 52.209‑5)
(a)(1) The Offeror certifies, to the best of its knowledge and belief, that --

(i) The Offeror and/or any of its Principals --

(A) Are (  ) are not (  ) presently debarred, suspended, proposed for debarment, or declared ineligible for the award of contracts by any Federal agency;

(B) Have (  ) have not (  ), within a three-year period preceding this offer, been convicted of or had a civil judgment rendered against them for: commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; violation of Federal or state antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, or receiving stolen property; and

(C) Are (  ) are not (  ) presently indicted for, or otherwise criminally or civilly charged by a governmental entity with, commission of any of the offenses enumerated in paragraph (a)(1)(i)(B) of this provision.

(ii) The Offeror has (  ) has not (  ), within a three-year period preceding this offer, had one or more contracts terminated for default by any Federal agency.

(2) "Principals," for the purposes of this certification, means officers; directors; owners; partners; and, persons having primary management or supervisory responsibilities within a business entity (e.g., general manager; plant manager; head of a subsidiary, division, or business segment, and similar positions).

This Certification Concerns a Matter Within the Jurisdiction of an Agency of the United States and the Making of a False, Fictitious, or Fraudulent Certification May Render the Maker Subject to Prosecution Under Section 1001, Title 18, United States Code.

(b) The Offeror shall provide immediate written notice to the Contracting Officer if, at any time prior to contract award, the Offeror learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances.

(c) A certification that any of the items in paragraph (a) of this provision exists will not necessarily result in withholding of an award under this solicitation. However, the certification will be considered in connection with a determination of the Offeror's responsibility. Failure of the Offeror to furnish a certification or provide such additional information as requested by the Contracting Officer may render the Offeror nonresponsible.

(d) Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render, in good faith, the certification required by paragraph (a) of this provision. The knowledge and information of an Offeror is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.

(e) The certification in paragraph (a) of this provision is a material representation of fact upon which reliance was placed when making award. If it is later determined that the Offeror knowingly rendered an erroneous certification, in addition to other remedies available to the Government, the Contracting Officer may terminate the contract resulting from this solicitation for default

6.  Organizational Conflicts of Interest Disclosure-Advisory and Assistance Services (JUN 1997) (DEAR 952.209-8)

(a)  Organizational conflict of interest means that because of other activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance or advice to the Government, or the person's objectivity in performing the contract work is or might be otherwise impaired, or a person has an unfair competitive advantage. 

(b) An offeror notified that it is the apparent successful offeror shall provide the statement described in paragraph (c) of this provision.  For purposes of this provision, "apparent successful offeror" means the proposer selected for final negotiations or, where individual contracts are negotiated with all firms in the competitive range, it means all such firms.

(c) The statement must contain the following:

(1)   A statement of any past (within the past twelve months), present, or currently planned financial, contractual, organizational, or other interests relating to the performance of the statement of work. For contractual interests, such statement must include   the name, address, telephone number of the client or client(s), a description of the services rendered to the previous client(s), and the name of a responsible officer or employee of the offeror who is knowledgeable about the services rendered to each client, if, in the 12 months preceding the date of the statement, services were rendered to the Government or any other client (including a foreign government or person) respecting the same subject matter of the instant solicitation, or directly relating to such subject matter. The agency and contract number under which the services were rendered must also be included, if applicable. For financial interests, the statement must include the nature and extent of the interest and any entity or entities involved in the financial relationship.  For these and any other interests enough such information must be provided to allow a meaningful evaluation of the potential effect of the interest on the performance of the statement of work.

(2)  A statement that no actual or potential conflict of interest or unfair competitive advantage exists with respect to the advisory and assistance services to be provided in connection with the instant contract or that any actual or potential conflict of interest or unfair competitive advantage that does or may exist with respect to the contract in question has been communicated as part the statement required by (b) of this provision.

(d)  Failure of the offeror to provide the required statement may result in the offeror being determined ineligible for award.  Misrepresentation or failure to report any fact may result in the assessment of penalties associated with false statements or such other provisions provided for by law or regulation.

7.  Place of Performance  (OCT 1997) (FAR 52.215-6)
(a) The offeror or respondent, in the performance of any contract resulting from this solicitation, [    ] intends, [    ] does not intend (check applicable block) to use one or more plants or facilities located at a different address from the address of the offeror or respondent as indicated in this proposal or response to request for information.

(b) If the offeror or respondent checks "intends" in paragraph (a) of this provision, it shall insert in the following spaces the required information:


Place of Performance (Street



Name and Address of Owner


Address, City, County, State,
  


and Operator of the Plant or


Zip Code) 





Facility if Other than Offeror

                                                        
                


or Respondent

       ______________________________


______________________________

       ______________________________


______________________________

       ______________________________


______________________________

8.  Small Business Program Representations (APR 2002) (FAR 52.219‑1) 
(a)
(1) The North American Industry Classification System (NAICS) code for this acquisition is _________________________ [insert NAICS code].
(2) The small business size standard is _____________ [insert size standard].

(3) The small business size standard for a concern which submits an offer in its own name, other than on a construction or service contract, but which proposes to furnish a product which it did not itself manufacture, is 500 employees.

(b) Representations.

(1) The offeror represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a small business concern.

(2) [Complete only if the offeror represented itself as a small business concern in paragraph (b)(1) of this provision.] The offeror represents, for general statistical purposes, that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not, a small disadvantaged business concern as defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as a small business concern in paragraph (b)(1) of this provision.] The offeror represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a women-owned small business concern.

(4) [Complete only if the offeror represented itself as a small business concern in paragraph (b)(1) of this provision.] The offferor represents as part of its offer that it  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a veteran-owned small business concern.

(5) [Complete only if the offeror represented itself as a veteran-owned small business concern in paragraph (b)(4) of this provision.] The offeror represents as part of its offer that is  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a service-disabled veteran-owned small business concern.

(6) [Complete only if the offeror represented itself as a small business concern in paragraph (b)(1) of this provision.] The offeror represents, as part of its offer, that -

(i) It  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a HUBZone small business concern listed, on the date of this representation, on the List of Qualified HUBZone Small Business Concerns maintained by the Small Business Administration, and no material change in ownership and control, principal office, or HUBZone employee percentage has occurred since it was certified by the Small Business Administration in accordance with 13 CFR part 126; and

(ii) It  FORMCHECKBOX 
 is,  FORMCHECKBOX 
 is not a joint venture that complies with the requirements of 13 CFR part 126, and the representation in paragraph (b)(6)(i) of this provision is accurate of the HUBZone small business concern or concerns that are participating in the joint venture. [The offeror shall enter the name or names of the HUBZone small business concern or concerns that are participating in the joint venture: ___________.] Each HUBZone small business concern participating in the joint venture shall submit a separate signed copy of the HUBZone representation.

(c) Definitions. As used in this provision--

"Service-disabled veteran-owned small business concern"-

(1) Means a small business concern-

(i) Not less than 51 percent of which is owned by one or more service-disabled veterans or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations of which are controlled by one or more service-disabled veterans or, in the case of a veteran with permanent and severe disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a disability that is service-connected, as defined in 38 U.S.C. 101(16).

"Small business concern," means a concern, including its affiliates, that is independently owned and operated, not dominant in the field of operation in which it is bidding on Government contracts, and qualified as a small business under the criteria in 13 CFR Part 121 and the size standard in paragraph (a) of this provision.

"Veteran-owned small business concern" means a small business concern-

(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 38 U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of the stock of which is owned by one or more veterans; and 

(2) The management and daily business operations of which are controlled by one or more veterans.

"Women-owned small business concern," means a small business concern --

(1) That is at least 51 percent owned by one or more women; or, in the case of any publicly owned business, at least 51 percent of the stock of which is owned by one or more women; and

(2) Whose management and daily business operations are controlled by one or more women.

(d) Notice.

(1) If this solicitation is for supplies and has been set aside, in whole or in part, for small business concerns, then the clause in this solicitation providing notice of the set-aside contains restrictions on the source of the end items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrepresents a firm's status as a small, HUBZone small, small disadvantaged, or women-owned small business concern in order to obtain a contract to be awarded under the preference programs established pursuant to section 8(a), 8(d), 9, or 15 of the Small Business Act or any other provision of Federal law that specifically references section 8(d) for a definition of program eligibility, shall --

(i) Be punished by imposition of fine, imprisonment, or both;

(ii) Be subject to administrative remedies, including suspension and debarment; and

(iii) Be ineligible for participation in programs conducted under the authority of the Act.
9.  Small Business Concern Representation for the Small Business Competitiveness Demonstration Program (OCT 2000) (FAR 52.219-19)
     (a) Definition.

     "Emerging small business" as used in this solicitation, means a small business concern whose size is no greater than 50 percent of the numerical size standard applicable to the North American Industry Classification System (NAICS) code assigned to a contracting opportunity.

     (b) (Complete only if the Offeror has represented itself under the provision at 52.219‑1 as a small business concern under the size standards of this solicitation).

     The Offeror  [    ] is, [    ] is not an emerging small business.

     (c) (Complete only if the Offeror is a small business or an emerging small business, indicating its size range).

     Offeror's number of employees for the past 12 months (check this column if size standard stated in solicitation is expressed in terms of number of employees) or Offeror's average annual gross revenue for the last 3 fiscal years (check this column if size standard stated in solicitation is expressed in terms of annual receipts).  (Check one of the following):


No. of employees 

Avg. annual gross revenues

______  50 or fewer

______ $1 million or less


______  51 ‑ 100


______ $1,000,001 ‑ $2 million


______ 101 ‑ 250


______ $2,000,001 ‑ $3.5 million


______ 251 ‑ 500


______ $3,500,001 ‑ $5 million


______ 501 ‑ 750


______ $5,000,001 ‑ $10 million


______ 751 ‑ 1,000

______ $10,000,001 ‑ $17 million


______ Over  1,000

______ Over $17 million

10.  Small Business Size Representation for Targeted Industry Categories under the Small Business Competitiveness Demonstration Program (MAY 1999) (FAR 52.219-21)

[Complete only if the Offeror has represented itself under the provision at 52.219-1 as a small business concern under the size standards of this solicitation.] 

Offeror's number of employees for the past 12 months [check this column if size standard stated in solicitation is expressed in terms of number of employees] or Offeror's average annual gross revenue for the last 3 fiscal years [check this column if size standard stated in solicitation is expressed in terms of annual receipts]. [Check one of the following.] 

No. of Employees 
Avg. Annual Gross Revenues 

____ 50 or fewer 
____ $1 million or less 

____ 51 – 100
____ $1,000,001 - $2 million 

____ 101 - 250 
____ $2,000,001 - $3.5 million 

____ 251 - 500 
____ $3,500,001 - $5 million 

____ 501 - 750 
____ $5,000,001 - $10 million 

____ 751 - 1,000 
____ $10,000,001 - $17 million 

____ Over 1,000 
____ Over $17 million 

11.  Small Disadvantaged Business Status (Oct 1999) (FAR 52.219-22)  

(a) General. This provision is used to assess an offeror's small disadvantaged business status for the purpose of obtaining a benefit on this solicitation. Status as a small business and status as a small disadvantaged business for general statistical purposes is covered by the provision at FAR 52.219-1, Small Business Program Representation. 

(b) Representations. (1) General. The offeror represents, as part of its offer, that it is a small business under the size standard applicable to this acquisition; and either-- 

 FORMCHECKBOX 
 (i) It has received certification by the Small Business Administration as a small disadvantaged business concern consistent with 13 CFR 124, Subpart B; and 

(A) No material change in disadvantaged ownership and control has occurred since its certification; 

(B) Where the concern is owned by one or more disadvantaged individuals, the net worth of each individual upon whom the certification is based does not exceed $750,000 after taking into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); and 

(C) It is identified, on the date of its representation, as a certified small disadvantaged business concern in the database maintained by the Small Business Administration (PRO-Net); or 

 FORMCHECKBOX 
 (ii) It has submitted a completed application to the Small Business Administration or a Private Certifier to be certified as a small disadvantaged business concern in accordance with 13 CFR 124, Subpart B, and a decision on that application is pending, and that no material change in disadvantaged ownership and control has occurred since its application was submitted. 

(2)  FORMCHECKBOX 
 For Joint Ventures. The offeror represents, as part of its offer, that it is a joint venture that complies with the requirements at 13 CFR 124.1002(f) and that the representation in paragraph (b)(1) of this provision is accurate for the small disadvantaged business concern that is participating in the joint venture. [The offeror shall enter the name of the small disadvantaged business concern that is participating in the joint venture:_________________________.] 

(c) Penalties and Remedies. Anyone who misrepresents any aspects of the disadvantaged status of a concern for the purposes of securing a contract or subcontract shall-- 

(1) Be punished by imposition of a fine, imprisonment, or both; 

(2) Be subject to administrative remedies, including suspension and debarment; and 

(3) Be ineligible for participation in programs conducted under the authority of the Small Business Act. 

12.  Previous Contracts and Compliance Reports (FEB 1999) (FAR 52.222-22)
The offeror represents that-- 

(a) It  FORMCHECKBOX 
 has,  FORMCHECKBOX 
 has not participated in a previous contract or subcontract subject the Equal Opportunity clause of this solicitation; 

(b) It  FORMCHECKBOX 
 has,  FORMCHECKBOX 
 has not filed all required compliance reports; and 

(c) Representations indicating submission of required compliance reports, signed by proposed subcontractors, will be obtained before subcontract awards. 

13.  Affirmative Action Compliance  (APR 1984) (FAR 52.222-25)
The offeror represents that-

(a) it [    ] has developed and has on file, [    ] has not developed and does not have on file, at each establishment, affirmative action programs required by the rules and regulations of the Secretary of Labor (41 CFR 60‑1 and 60‑2), or

(b) it [    ] has not previously had contracts subject to the written affirmative action programs requirements of the rules and regulations of the Secretary of Labor.

14.  Compliance with Veterans’ Employment Reporting Requirements (DEC 2001) (52.222-38)
By submission of its offer, the offeror represents that, if it is subject to the reporting requirements of 38 U.S.C. 4212(d) (i.e., if it has any contract containing Federal Acquisition Regulation clause 52.222-37, Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans), it has submitted the most recent VETS-100 Report required by that clause.

15.  Recovered Material Certification  (OCT 1997) (FAR 52.223-4)
As required by the Resource Conservation and Recovery Act of 1976 (42 U.S.C.  6962(c)(3)(A)(i)), the offeror certifies, by signing this offer, that the percentage of recovered materials to be used in the performance of the contract will be at least the amount required by the applicable contract specifications.

16.  Certification of Toxic Chemical Release Reporting (AUG 2003) (FAR 52.223-13)
(a) Executive Order 13148, of April 21, 2000, Greening the Government through Leadership in Environmental Management, requires submission of this certification as a prerequisite for contract award.

(b) By signing this offer, the offeror certifies that --

(1) As the owner or operator of facilities that will be used in the performance of this contract that are subject to the filing and reporting requirements described in section 313 of the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA) (42 U.S.C. 11023) and section 6607 of the Pollution Prevention Act of 1990 (PPA) (42 U.S.C. 13106), the offeror will file and continue to file for such facilities for the life of the contract the Toxic Chemical Release Inventory Form (Form R) as described in sections 313(a) and (g) of EPCRA and section 6607 of PPA; or

(2) None of its owned or operated facilities to be used in the performance of this contract is subject to the Form R filing and reporting requirements because each such facility is exempt for at least one of the following reasons: [Check each block that is applicable.]
 FORMCHECKBOX 
 (i) The facility does not manufacture, process, or otherwise use any toxic chemicals listed in 40 CFR 372.65;

 FORMCHECKBOX 
 (ii) The facility does not have 10 or more full-time employees as specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C. 11023(b)(1)(A);

 FORMCHECKBOX 
 (iii) The facility does not meet the reporting thresholds of toxic chemicals established under section 313(f) of EPCRA, 42 U.S.C. 11023(f) (including the alternate thresholds at 40 CFR 372.27, provided an appropriate certification form has been filed with EPA);

 FORMCHECKBOX 
 (iv) The facility does not fall within the following Standard Industrial Classification (SIC) codes or their corresponding North American Industry Classification System sectors:

(A) Major group code 10 (except 1011, 1081, and 1094).

(B) Major group code 12 (except 1241).

(C) Major group codes 20 through 39.

(D) Industry code 4911, 4931, 4939 (limited to facilities that combust coal and/or oil for the purpose of generating power for distribution in commerce).

(E) Industry code 4953 (limited to facilities regulated under the Resource Conservation and Recovery Act, Subtitle C (42 U.S.C. 6921, et seq.)), or 5169, 5171, 7389 (limited to facilities primarily engaged in solvent recovery services on a contract or fee basis); or

 FORMCHECKBOX 
 (v) The facility is not located within any State of the United States or its outlying areas.

17.  Buy American Act Certificate (June 2003) (FAR 52.225-2)

(a) The offeror certifies that each end product, except those listed in paragraph (b) of this provision, is a domestic end product and that the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United States. The offeror shall list as foreign end products those end products manufactured in the United States that do not qualify as domestic end products. The terms "component," "domestic end product," "end product," "foreign end product," and "United States" are defined in the clause of this solicitation entitled "Buy American Act-Supplies."

(b) Foreign End Products:

	Line Item No.:
	Country of Origin:

	
	

	
	

	
	


[List as necessary]
(c) The Government will evaluate offers in accordance with the policies and procedures of Part 25 of the Federal Acquisition Regulation.

18.  Buy American Act -- Free Trade Agreements--Israeli Trade Act Certificate (Jan 2004) (FAR 52.225-4)
(a) The offeror certifies that each end product, except those listed in paragraph (b) or (c) of this provision, is a domestic end product and that the offeror has considered components of unknown origin to have been mined, produced, or manufactured outside the United States. The terms “component,” “domestic end product,” “end product,” “foreign end product,” and United States” are defined in the clause of this solicitation entitled “Buy American Act—Free Trade Agreements—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are FTA country end products or Israeli end products as defined in the clause of this solicitation entitled ``Buy American Act-- Free Trade Agreements--Israeli Trade Act'':

FTA Country or Israeli End Products:

	Line Item No.:
	Country of Origin:

	  
	  

	  
	  

	  
	  


[List as necessary]

(c) The offeror shall list those supplies that are foreign end products (other than those listed in paragraph (b) of this provision) as defined in the clause of this solicitation entitled ``Buy American Act--Free Trade Agreement--Israeli Trade Act.'' The offeror shall list as other foreign end products those end products manufactured in the United States that do not qualify as domestic end products.

Other Foreign End Products

	Line Item No.:
	Country of Origin:

	  
	  

	  
	  

	  
	  


[List as necessary]

(d) The Government will evaluate offers in accordance with the policies and procedures of Part 25 of the Federal Acquisition Regulation.
19.  Trade Agreements Certificate (Jan 2004) (FAR 52.225-6)
(a) The offeror certifies that each end product, except those listed in paragraph (b) of this provision is a U.S.-made, designated country, Caribbean Basin country, or FTA country end product, as defined in the clause of this solicitation entitled “Trade Agreements.”

(b) The offeror shall list as other end products those supplies that are not U.S.-made, designated country, Caribbean Basin country, or FTA country end products.

Other End Products

	Line Item No.
	Country of Origin:

	  
	  

	  
	  

	  
	  


[List as necessary]

(c) The Government will evaluate offers in accordance with the policies and procedures of Part 25 of the Federal Acquisition Regulation. For line items subject to the Trade Agreements Act, the Government will evaluate offers of U.S.-made, designated country, Caribbean Basin country, or FTA country end products without regard to the restrictions of the Buy American Act. The, Government will consider for award only offers of U.S.-made, designated country, Caribbean Basin country, or FTA country end products unless the Contracting Officer determines that there are no offers for such products or that the offers for those products are insufficient to fulfill the requirements of this solicitation.

20.  Historically Black College or University and Minority Institution Representation (May 2001) (FAR 52.226-2) 
(a) Definitions. As used in this provision --

"Historically Black College or University" means an institution determined by the Secretary of Education to meet the requirements of 34 CFR 608.2. For the Department of Defense, the National Aeronautics and Space Administration, and the Coast Guard, the term also includes any nonprofit research institution that was an integral part of such a college or university before November 14, 1986.

"Minority Institution" means an institution of higher education meeting the requirements of Section 1046(3) of the Higher Education Act of 1965 (20 U.S.C. 1067k, including a Hispanic-serving institution of higher education, as defined in Section 316(b)(1) of the Act (20 U.S.C. 1101a)).

(b) Representation. The offeror represents that it --

 FORMCHECKBOX 
 is  FORMCHECKBOX 
 is not a historically black college or university;

 FORMCHECKBOX 
 is  FORMCHECKBOX 
 is not a minority institution.

21.  Energy Policy Act Target Group Representation (SEP 1997) (DEAR 952.226-73)
(a) The Offeror is:  

(1)            An institution of higher education that meets the requirements of 34 CFR 600.4(a), and has a student enrollment that consists of at least 20 percent:  

(i) Hispanic Americans, i.e., students whose origins are in Mexico, Puerto Rico, Cuba, or Central or South America, or any combination thereof, or

(ii) Native Americans, i.e., American Indians, Eskimos, Aleuts, and Native Hawaiians, or any combination thereof;

(2)             An institution of higher learning determined to be a Historically Black College and University by the Secretary of Education pursuant to 34 CFR 608.2; or

(3)            A small business concern, as defined under section 3 of the Small Business Act (15 U.S.C. 632), that is owned and controlled by individuals who are both socially and economically disadvantaged within the meaning of section 8(d) of the Small Business Act (15 U.S.C. 637(d)) or by a woman or women.  

(b) By submission of an offer, the offeror agrees to provide to the Contracting Officer, upon request, evidence satisfactory to the contracting officer that the offeror is an entity from the Energy Policy Act target group identified.  

22.  Royalty Information. (APR 1984) (FAR 52.227-6)

(a) Cost or charges for royalties. When the response to this solicitation contains costs or charges for royalties totaling more than $250, the following information shall be included in the response relating to each separate item of royalty or license fee: 

(1) Name and address of licensor. 

(2) Date of license agreement. 

(3) Patent numbers, patent application serial numbers, or other basis on which the royalty is payable. 

(4) Brief description, including any part or model numbers of each contract item or component on which the royalty is payable. 

(5) Percentage or dollar rate of royalty per unit. 

(6) Unit price of contract item. 

(7) Number of units. 

(8) Total dollar amount of royalties. 

(b) Copies of current licenses. In addition, if specifically requested by the Contracting Officer before execution of the contract, the offeror shall furnish a copy of the current license agreement and an identification of applicable claims of specific patents.  

23.  Patents - Notice of Government Licensee (APR 1984) (FAR 52.227‑7) 
The Government is obligated to pay a royalty applicable to the proposed acquisition because of a license agreement between the Government and the patent owner.  The patent number is _____________________ [Contracting Officer fill in], and the royalty rate is ____________________ [Contracting Officer fill in].  If the offeror is the owner of, or a licensee under, the patent, indicate below:

          [    ] Owner

          [    ] Licensee

If an offeror does not indicate that it is the owner or a licensee of the patent, its offer will be evaluated by adding thereto an amount equal to the royalty.

24.  Representation of Limited Rights Data and Restricted Computer Software (MAY 1999) (FAR 52.227‑15)
(a) This solicitation sets forth the work to be performed if a contract award results, and the Government’s known delivery requirements for data (as defined in FAR 27.401).  Any resulting contract may also provide the Government the option to order additional data under the Additional Data Requirements clause at 52.227-16 of the FAR, if included in the contract.  Any data delivered under the resulting contract will be subject to the Rights in Data – General clause at 52.227-14 that is to be included in this contract.  Under the latter clause, a Contractor may withhold from delivery data that qualify as limited rights data or restricted computer software, and deliver form, fit, and function data in lieu thereof.  The latter clause also may be used with its Alternates II and/or III to obtain delivery of limited rights data or restricted computer software, marked with limited rights or restricted rights notices, as appropriate.  In addition, use of Alternate V with this latter clause provides the Government the right to inspect such data at the Contractor’s facility.

(b) As an aid in determining the Government’s need to include Alternate II or Alternate III in the clause at 52.227-14, Rights in Data – General, the offeror shall complete paragraph (c) of this provision to either state that none of the data qualify as limited rights data or restricted computer software, or identify, to the extent feasible, which of the data qualifies as limited rights data or restricted computer software.  Any identification of limited rights data or restricted computer software in the offeror’s response is not determinative of the status of such data should a contract be awarded to the offeror.

(c) The offeror has reviewed the requirements for the delivery of data or software and states [offeror check appropriate block] –

 FORMCHECKBOX 

None of the data proposed for fulfilling such requirements qualifies as limited rights data or restricted computer software. 
 


 FORMCHECKBOX 

Data proposed for fulfilling such requirements qualify as limited rights data or restricted computer software and are 
identified as follows:

Note:  “Limited rights data” and “Restricted computer software” are defined in the contract clause entitled, “Rights in Data-General.”

25.  Cost Accounting Standards Notices and Certification (JUN 2000) (FAR 52.230‑1) 

Note: This notice does not apply to small businesses or foreign governments. This notice is in three parts, identified by Roman numerals I through III.

Offerors shall examine each part and provide the requested information in order to determine Cost Accounting Standards (CAS) requirements applicable to any resultant contract. 

If the offeror is an educational institution, Part II does not apply unless the contemplated contract will be subject to full or modified CAS coverage pursuant to 48 CFR 9903.201-2(c)(5) or 9903.201-2(c)(6), respectively.

I. DISCLOSURE STATEMENT‑‑COST ACCOUNTING PRACTICES AND CERTIFICATION

(a) Any contract in excess of $500,000 resulting from this solicitation will be subject to the requirements of the Cost Accounting Standards Board (48 CFR Chapter 99), except for those contracts which are exempt as specified in 48 CFR 9903.201‑1.

(b) Any offeror submitting a proposal which, if accepted, will result in a contract subject to the requirements of 48 CFR Chapter 99 must, as a condition of contracting, submit a Disclosure Statement as required by 48 CFR 9903.202.  When required, the  Disclosure Statement must be submitted as a part of the offeror's proposal under this solicitation unless the offeror has already submitted a Disclosure Statement disclosing the practices used in connection with the pricing of this proposal. If an applicable Disclosure Statement has already been submitted, the offeror may satisfy the requirement for submission by providing the information requested in paragraph (c) of Part I of this provision.

CAUTION: In the absence of specific regulations or agreement, a  practice disclosed in a Disclosure Statement shall not, by virtue of such disclosure, be deemed to be a proper, approved, or agreed‑to practice for pricing proposals or accumulating and reporting contract performance cost data.

(c) Check the appropriate box below:        

[  ] (1) Certificate of Concurrent Submission of Disclosure  Statement.  The offeror hereby certifies that, as a part of the offer, copies of the Disclosure Statement have been submitted as follows:  (i) Original and one copy to the cognizant Administrative Contracting Officer (ACO) or cognizant Federal agency official authorized to act in that capacity (Federal official), as applicable, and (ii) One copy to the cognizant Federal 

auditor.  (Disclosure must be on Form No. CASB DS‑1 or CASB DS-2, as applicable. Forms may be obtained from the cognizant ACO or Federal official and/or from the loose‑leaf version of the Federal Acquisition Regulation.) 

Date of Disclosure Statement:   __/__/__  

Name and Address of Cognizant ACO or Federal Official Where Filed  ___________________. 

The offeror further certifies that practices used in estimating costs in pricing this proposal are consistent with the cost accounting practices disclosed in the Disclosure Statement.

[  ] (2) Certificate of Previously Submitted Disclosure Statement.  

The offeror hereby certifies that the required Disclosure Statement was filed  as follows:

Date of Disclosure Statement:  __/__/__

Name and Address of Cognizant ACO or Federal Official Where Filed: _____________________.  

The offeror further certifies that the practices used in estimating costs in pricing this proposal are consistent with the cost accounting practices disclosed in the applicable Disclosure Statement.

[  ] (3) Certificate of Monetary Exemption.

The offeror hereby certifies that the offeror, together with all divisions, subsidiaries, and affiliates under common control, did not receive net awards of negotiated prime contracts and subcontracts subject to CAS totaling $50 million or more in the cost accounting period immediately preceding the period in which this proposal was submitted.  The offeror further certifies that if such status changes before an award resulting from this proposal, the offeror will advise the Contracting Officer immediately.

[  ] (4) Certificate of Interim Exemption.

The offeror hereby certifies that (i) the offeror first exceeded the monetary exemption for disclosure, as defined in (3) of this subsection, in the cost accounting period immediately preceding the period in which this offer was submitted and (ii) in accordance with 48 CFR 9903.202‑1, the offeror is not yet required to submit a Disclosure Statement. The offeror further certifies that if an award resulting from this proposal has not been made within 90  days after the end of that period, the offeror will immediately  submit a revised certificate to the Contracting Officer, in the form specified under subparagraph (c)(1) or (c)(2) of Part I of this provision, as appropriate, to verify submission of a completed Disclosure Statement. 

CAUTION: Offerors currently required to disclose because they were awarded a CAS‑covered prime contract or subcontract of $50 million or more in the current cost accounting period may not claim this exemption (4). Further, the exemption applies only in connection with proposals submitted before expiration of the 90‑day period following the cost accounting period in which the monetary exemption was exceeded.  

II. COST ACCOUNTING STANDARDS‑‑ELIGIBILITY FOR MODIFIED CONTRACT COVERAGE

If the offeror is eligible to use the modified provisions of 48 CFR 9903.201‑2(b) and elects to do so, the offeror shall indicate by checking the box below. Checking the box below shall mean that the resultant contract is subject to the Disclosure and Consistency of Cost Accounting Practices clause in lieu of the Cost Accounting Standards clause.

[  ] The offeror hereby claims an exemption from the Cost Accounting Standards clause under the provisions of 48 CFR 9903.201‑2(b) and certifies that the offeror is eligible for use of the Disclosure and Consistency of Cost Accounting Practices clause because during the cost accounting period immediately preceding the period in which this proposal was submitted, the offeror received less than $50 million in awards of CAS‑covered prime contracts and subcontracts.  The offeror further certifies that if such status changes before an award resulting from this proposal, the offeror will advise the Contracting Officer immediately.

CAUTION: An offeror may not claim the above eligibility for modified contract coverage if this proposal is expected to result in the award of a CAS‑covered contract of $50 million or more or if, during its current cost accounting period, the offeror has been awarded a single CAS‑covered prime contract or subcontract of $50 million or more.

III. ADDITIONAL COST ACCOUNTING STANDARDS APPLICABLE TO EXISTING CONTRACTS

The offeror shall indicate below whether award of the contemplated contract would, in accordance with subparagraph (a)(3) of the Cost Accounting Standards clause, require a change in established cost accounting practices affecting existing contracts and subcontracts.

        [  ] YES or [  ] NO 

26.  Restriction on Severance Payments to Foreign Nationals (AUG 2003)  (FAR 52.237-8)

(a) The Federal Acquisition Regulation (FAR), at 31.205-6(g)(6), limits the cost allowability of severance payments to foreign nationals employed under a service contract performed outside the United States unless the head of the agency grants a waiver pursuant to FAR 37.113-1 before contract award.

(b) In making the determination concerning the granting of a waiver, the agency will determine that--

(1) The application of the severance pay limitations to the contract would adversely affect the continuation of a program, project, or activity that provides significant support services for --

(i) Members of the armed forces stationed or deployed outside the United States; or

(ii) Employees of an executive agency posted outside the United States;

(2) The Contractor has taken (or has established plans to take) appropriate actions within its control to minimize the amount and number of incidents of the payment of severance pay to employees under the contract who are foreign nationals; and

(3) The payment of severance pay is necessary in order to comply with a law that is generally applicable to a significant number of businesses in the country in which the foreign national receiving the payment performed services under the contract, or is necessary to comply with a collective bargaining agreement

Attachment A – Foreign Ownership, Control, Or Influence (FOCI)

Standard Form 328 - Certificate Pertaining To Foreign Interests


CONTENTS REVIEW REQUIRED BY THE OFFEROR

	Section 836 of the Fiscal Year 1993 Defense Authorization Act (Pub. L. 102-484) prohibits the award of a Department of Energy contract under the national security program to an entity owned or controlled by a foreign government if it is necessary for that entity to be given access to information in a proscribed category of information in order to perform the contract.  The Secretary of Energy may determine that a waiver from this requirement is essential to the National Security interests of the United States.


Prior to forwarding a FOCI submission to DOE, the offeror shall review the FOCI documentation to ensure that:

1.
If the offeror is owned by a parent organization(s), the Certificates Pertaining to Foreign Interests Standard Form 328 (REV7/2001) have been attached for all tier parents, i.e., ultimate parent and any intervening levels of ownership.  Each certification must be signed and dated by an authorized official of the respective organization. [i.e., a person authorized to represent and sign for the organization as officially recorded by the organization (that is, in the document which sets forth the terms & conditions for its operation & management by laws, operating agreement, partnership agreement, etc.)]  

In addition to the executed Certificates Pertaining to Foreign Interests Standard Form 328 (REV7/2001), an offeror/bidder and, if applicable, its tier parents shall also submit the following to the Contracting Officer:

1.
A copy of the U.S. company's articles of incorporation and an attested copy of the U.S. company's by-laws, or similar documents filed for the U.S. company's existence and management, and all amendments to those documents.  NOTE: A contractor with a DOE approved facility clearance and, if applicable, its tier parents do not need to provide these documents unless (i) the U.S. company's articles of incorporation and by-laws, or similar documents filed for the U.S. company's existence and management, have been amended; or (ii) the Lead Responsible Office has requested the documents.  Contractors with approved facility clearances should identify their Facility Code or CAGE Code if DOD, the date they submitted their Certificate Pertaining to Foreign Interests, and the FOCI determination date to the Contracting Officer.

2.
Complete and return the attached Summary FOCI Data Sheet.   The Summary FOCI Data Sheet will enable the Lead Responsible Office to review and verify the submitted information in a quicker and more thorough manner which will provide a quicker determination.   NOTE: A contractor with a DOE approved facility clearance and, if applicable, its tier parents do not need to provide the Summary FOCI Data Sheet unless (i) a change(s) has occurred which would affect the answers to the information in the Summary FOCI Data Sheet previously provided by the contractor and/or its tier parents, if applicable; or (ii) the Lead Responsible Office has requested the contractor and/or its tier parents to complete and return the Summary FOCI Data Sheet. 

3.
Consolidated information and statements for the organization's most recently closed accounting year.

a.
Publicly-traded companies (including the ultimate parent, intermediate parent, and subsidiary) shall submit its annual report and Securities and Exchange Commission Form 10-K report for the most recently closed accounting year, as well as its most recent proxy statement for the annual meeting of stockholders.

If the company's stock is not publicly traded but the company has publicly-traded debt, the company shall submit its Securities and Exchange Commission Form 10-K report for the most recently closed accounting year.

b.
Privately-owned companies (including the ultimate parent, intermediate parent, and subsidiary) shall submit consolidated financial information (i.e., to include the accounts of the company and its subsidiary companies) for the most recently closed accounting year.  The financial information shall be prepared and presented in accordance with generally accepted accounting principles as established by the financial accounting standards board, to include accompanying footnote disclosures.  If available, audited financial information shall be provided.  If audited financial information is not available, unaudited information shall be provided, but only if accompanied by a certification attesting to the unavailability of audited information.

4.
Listing of owners, officers, directors, and executive personnel (OODEP)

a.
The contractor and all tier parents shall submit a list identifying their respective organizations owners, officers, directors, and executive personnel, to include their complete names; social security numbers; date and place of birth; citizenship; titles of all positions they hold within the organization; and what clearances, if any, they possess or are in the process of obtaining and identification of the government agency(ies) that granted or will be granting those clearances.  If any position is vacant, so state.

b.
For sole proprietorships operating in community property states (Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, or Wisconsin), information on the sole proprietor's spouse, if applicable, shall also be provided on the OODEP listing.

NOTE:
If any of these documents are missing the contracting officer cannot complete award of the contract.

Refer to Document SF238.pdf and Document SF238i.pdf

FOREIGN REPRESENTATIVE STATEMENT/CERTIFICATE

SUBJECT:
Statement of full Disclosure of Foreign Connections

REPRESENTATIVE OF A FOREIGN INTEREST (RFI): A citizen or national of the U.S. or an intending citizen to the U.S. who possesses or is being processed for a DOE access authorization and who is acting as a representative of a foreign interest.

FOREIGN INTEREST: Any foreign government, agency of a foreign government, or representative of a foreign government; any form of business enterprise or legal entity organization, chartered or incorporated under the laws of any country, other than the U.S. or its possessions and trust territories, and any person who is not a citizen of national of the U.S.

In reviewing the RFI status, the following information is required:


REPRESENTATIVE OF FOREIGN INTEREST STATEMENT

Name of the foreign interest:

Address of the foreign interest:

Nature of business of foreign interest and the products/services involved.  If the products/services are strictly commercial in nature or if there can be military application:

Full details of ownership or affiliation with the foreign interest:

The specific relationship between the foreign interest and the United States organization:

Your job titles and specific duties with the foreign interest:

Percentage of time devoted to foreign interest:

Percentage of U.S. organization's revenues and net income derived from foreign firm during the U.S. organization's most recently closed accounting year:

Name and address of all U.S. facilities where you hold or are in process for an access authorization:

The nature of business of all U.S. organizations and the products/services involved:

Summary of duties with the United States organization.  Provide detailed information, as well as position title(s):

Have you ever registered as an Agent of a foreign government as detailed in 18 U.S.C. 219?  If so, please provide details:
CERTIFICATION:

I recognize my special responsibility to protect classified information and/or special nuclear material from disclosure to any unauthorized person, foreign, or domestic.

TYPE OR PRINT FULL NAME:_________________________________________________                       

SIGNATURE:_________________________________________    DATE:_______________     

SOCIAL SECURITY NUMBER:_________________________________________________

LEGAL NAME OF CONTRACTOR FACILITY:______________________________________

LIST OF SENSITIVE COUNTRIES

Countries appear on this list for reasons of national security, terrorism or nuclear nonproliferation support.

Algeria

Armenia

Azerbaijan

Belarus

China, People's Republic of

Cuba

Georgia

India

Iran

Iraq

Israel

Kazakhstan

Kyrgyzstan

Libya

Moldova

North Korea, Democratic People's Republic of

Pakistan

Russia

Sudan

Syria

Taiwan

Tajikistan

Turkmenistan

Ukraine

Uzbekistan

NOTE:  Due to the dynamic nature of world events, other countries may, at any time, become sensitive.  Therefore, caution should be exercised in dealing with citizens of countries not listed to assure that sensitive information, although unclassified in nature, that it is not inadvertently disclosed.  This would include nuclear and other U.S. technology and economic information.

SUMMARY FOCI DATA SHEET

PROVIDE RESPONSES TO THE QUESTIONS IDENTIFIED BELOW:  (SUPPLEMENTAL PAGES MAY BE ATTACHED TO PROVIDE COMPLETE AND ACCURATE RESPONSES.)

1.
Type of business structure:( ) corporation; ( ) college/university; ( ) limited liability company; ( ) sole proprietorship; ( ) limited partnership;  ( ) general partnership; ( ) other

2.  
Exact name as specified in charter: 

______________________________________________________________________

3.
All other names used (i.e. dba [doing business as],aka [also known as]):

______________________________________________________________________

4.
State or other jurisdiction of incorporation or organization:

 
______________________________________________________________________

5.
Date of incorporation or organization:

______________________________________________________________________

6.
Stock ownership: ( ) privately held, ( ) publicly traded.

a.)
Class(es) of stock:__________________________________________________

b.)
Number of shares authorized of each class of stock:      ________________________________________________________________

c.) Number of shares issued of each class of stock?   



________________________________________________________________

d.)
Explain difference(s) between each class of stock, to include voting rights:___________________________________________________________

________________________________________________________________

e.)
Is cumulative voting authorized?  ( ) YES ( ) NO

7.
Current physical address for the principal executive offices, individual point of contact and phone number for FOCI matters and the organization's facility security officer and phone number.

Physical Address ________________________________________________________

Facility Security Officer __________________________________________________

Telephone   ____________________________________________________________

8.
List all company names and/or address changes, and the date(s) of such change(s), for the principal executive offices during the past 10 years.

9.

Legal name(s) of all tier parent organizations, if applicable.

______________________________________________________________________

10.
Provide the current number of members of the company's Board of Directors, to include identification by name of the Chairman of the Board, if applicable. ____________________________________________________________________________________________________________________________________________

11.
Will any parent organizations be performing work requiring access authorizations, and if so, identify by legal name the parent organization(s) name. ______________________________________________________________________

12.
Does your organization or any parent organization maintain DOD facility clearances?  If yes, please provide the DOD cage code(s).
______________________________________________________________________


OFFICIAL USE ONLY (WHEN COMPLETED)



OWNERS, OFFICERS, DIRECTORS, AND EXECUTIVE PERSONNEL (OODEP)

LEGAL COMPANY NAME AND PHYSICAL ADDRESS OF FACILITY LOCATION:

ADDRESS OF COMPANYS PRINCIPAL EXECUTIVE OFFICES IF DIFFERENT FROM THE PHYSICAL ADDRESS OF THE FACILITY LOCATION:

	INDIVIDUAL'S COMPLETE NAME
	ALL COMPANY TITLES/POSITIONS HELD BY IDENTIFIED INDIVIDUAL
	DATE/PLACE OF BIRTH/CITIZENSHIP (U.S., OTHER, DUAL)
	SOCIAL SECURITY NUMBER 
	IDENTIFY INDIVIDUAL'S SECURITY CLEARANCE(S) LEVEL, ISSUING U.S. GOVERNMENT AGENCY(ies) OR EXCLUSION AND DATE

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


LIST CERTIFIED CORRECT BY:

Type or Print Name and Signature of Authorized Official

Title


Date Certified

____________________________________________________________
                                                                            ___________________________________

NOTE: SEE NEXT PAGE FOR  INSTRUCTIONS  REGARDING COMPLETING THIS FORM.

INSTRUCTIONS:

Provide requested OODEP information in accordance with the following instructions.  In addition, the OODEP listing must be certified as being accurate, current, and complete by an authorized official of the organization [i.e., a person authorized to represent and sign for the organization as officially recorded by the organization (that is, in the document which sets forth the terms and conditions for its operation and management--the bylaws, operating agreement, partnership agreement, etc.)] or any other employee, identified by name, of the organization, if designated in writing by such an authorized official as having been delegated authority to execute the Standard Form 328. On behalf of the organization:  

Owners.  The requested information on owners and representatives or agents of stockholders is to be attached to the organization's OODEP listing:

1.
For privately-owned organizations:
a.
Provide the following information for each person who directly or indirectly owns or has beneficial ownership of 5 percent or more of any class of the organization's securities or who has directly or indirectly subscribed 5 percent or more of the organization's total capital commitment:  

(1)  If the beneficial owner holds a position as an OODEP in the organization and is identified on the OODEP listing, provide the individual's name with the class and number of shares of capital stock he/she owns of the organization's securities or the capital commitment he/she has subscribed.

(2)  If the beneficial owner does not hold a position as an OODEP in the organization and is not identified on the OODEP listing, provide the individual's name, address, and the class and number of shares of capital stock he/she owns of the organization's securities or the capital commitment he/she has subscribed.  If known, information on the individual's citizenship should also be provided.

b.
Provide the following information for each legal entity which directly or indirectly owns or has beneficial ownership of 5 percent or more of any class of the organization's securities or which has directly or indirectly subscribed 5 percent or more of the organization's total capital commitment:

The legal name (i.e., as specified in charter) with the address of its principal executive offices and the class and number of shares of capital stock the entity owns of the organization's securities or the capital commitment the entity has subscribed.  In addition, if the entity is controlled by another organization, the country of ultimate legal residence must be provided.

c.
Provide the name of any representative(s) or agent(s) of any owner (person or entity), if any, who hold positions, such as Board member (or similar type of governing body), officers, executive personnel, or general partners in your organization.  Also identify the owner which the individual is representing. 

2.
For publicly-traded organizations:
a.
Provide the most recent copies of any Schedules 13D and/or 13G received from any beneficial owners (foreign or domestic) who hold 5 percent or more of the organization's securities.

b.
Provide the name of any representative(s) or agent(s) of any stockholder (person or entity), if any, who hold positions, such as Board member (or similar type of governing body), officers, executive personnel, or general partners in your organization.  Also identity the stockholder which the individual is representing. 

Officers:  Identify and provide requested information (i.e., names, titles, etc.) for all of the organization's officers on the OODEP listing.  

The definition of officers is:  Those persons in positions established as officers as officially recorded by the organization (that is, in the document filed for the organization's existence and the document which sets forth the terms and conditions for its operation and management--the articles of incorporation and bylaws; articles of organization and operating agreement; certificate of limited or general partnership and the partnership agreement; etc.).  However, excluded from this definition are: (a) assistant vice presidents who have no management responsibilities related to performance on classified contracts; (ii) assistant secretaries; and (iii) assistant treasurers.

Directors:  Identify and provide requested information (i.e., names, titles, etc.) for all of the organization's directors on the OODEP listing, to include identification of the Chairman of the Board and any Vice Chairman.  If the organization has no Chairman of the Board of Directors, identify the individual who performs those functions at board meetings.

The definition of directors is:  Members of the board or similar governing body chosen to direct the affairs of a corporation or institution.  

Executive Personnel:  Identify and provide requested information (i.e., names, titles, etc.) for all of the organization's executive personnel on the OODEP listing.

The definition of executive personnel is:  Those individuals who perform policy making functions for the organization, or any other person in charge of a principal business unit, division, or function.

Facility Security Officer:  Identify and provide requested information (i.e., name, title, etc.) for the organization's Facility Security Officer.  

The definition of a Facility Security Officer is: The individual at the facility assigned the responsibility of administering the requirements of the Safeguards and Security Program within the facility.

Spouse of a sole proprietor:  For those sole proprietorships operating in community property states, identify and provide requested information (i.e., all information required on the OODEP listing) on a sole proprietor's spouse, if any.  If there is no spouse, so state.

Vacant positions:  If any OODEP position is vacant, so state and include estimated date vacancy will be filled.

Signature/Certification
By signing below, the bidder/offeror certifies, under penalty of law, that the representations and certifications are accurate, current, and complete.  The bidder/offeror further certifies that it will notify the Contracting Officer of any changes to these representations and certifications. The representations and certification made by the bidder/offeror, as contained herein, concern matters within the jurisdiction of an 

agency of the United States and the making of a false, fictitious, or fraudulent representation or certification may render the maker subject to prosecution under Title 18, United States Code, Section 1001.

Signature of the Officer or Employee Responsible for the Bid/Offer


Date of Execution

Typed Name and Title of the Officer or Employee Responsible


for the Bid/Offer

Legal Name of Organization

Street Address

City, State, and Zip Code

 FORMCHECKBOX 
 Solicitation  FORMCHECKBOX 
 Award Number
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